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Defendart, Alton Wade Kelley (“‘Appellart” or “Husband’), gppeds the tial cout’s order dlowing
Planitff, Ay Kelley Smith (*Appelle€’ or “Wife”), to relocate to Texas with the parties’ ninor child, Robert
WadeKelley, declining to change custody ofthe minor child to Husband, declining to award Husbard attorneys
fees, and dedining to dismiss Wife’s motion under 12(b)(6). Wife gppeds the portion of the trial court’s

judgment which set the new visitation schedule for Husband.

I. Factual and Procedural History

The parties in thisactionwere divorced on October 11, 1996. A Marital Dissolution Agreement (“VDA)
was incorporated intothe fina deaee d divorce. There was anly ane child ban of the marriage. The decree
provided that the partieswoud share jant custody of the child, with Wife having actual physical custody of the
minor child. The Final Decree granted Husband liberal visitation privileges, providing him about 180 days of
visitation per year. The Final Deareealso stated that “the parties agree not tomove norethan sixty miles from

Nashville, Temnessee”

On July 4, 1997, Wife was maried to Jm Smith (‘Smith”). Smith was enployed by Gererd Mills in
Dallas, Texas. Shatly after their marriage, Wife filed a Petition to Modify reguesting that she be dlowed to
move the parties’ child, then age 2 %3 to Texas to resde with her and her new husband. Husband filed a
moation to dsmissWfe'spetitionfor Falureto Statea AaimUpon Which Rdlief Can Be Granted. The trial court
found that the petitionwas the praper way for Wife to exerdse her desire to remove the child fromthe state
anddismissedHusbands notion. Inregponse toWife’smotion, Husband filed acomplaint to Change Qustodly,

Vigtation and Child Support and for Ijunction and Other Relief.

Atthetime o thehearing, Wife hadohtaineda new job with Intemational Paper in Dallas with a $6,000
increase in pay plus addtional boruses. Wife and her new husband had made plans topurchase ahause in
acityjust narth o Dallas. Also, Wife testified that she had checked into schools in the McKinney areaand had
errolled the childin a private day school. Wife contends that, at the time their MDA was witten, she had no

plans to remarry or to move to another state. Husband contended otherwise.

Both Wife and Husbandtestifiedthat they workedto accammodate each other while attendngtother



child. Wife contendsthat she isthe primary care gver. Wife futher tedtified that she isreadyto transpart the

parties child howewver dtenis necessary to keep Husband involvedin the childss life.

The parties child hasfelxile seizures on accasion. Husbandis concerned that Smith has no idea of
howto handlesuchseizures. Also, Hushandtedtifiedtha thechild’spediatricians are in Brerntwoaod, Nashwille,
and Columbia, and that these doctorsarefamniliar with the child's condition. As such, Husband contends that
thiswould not be inthe child’s best interest and woud be a material change in circunmstances to uproot the
child fromTennessee to Texas. Wife testified that she had arefaral for adoctar in aDallas suburb, and that

Smith could be taught how to deal with the child’s seizures.

Husbandtestified that he wanted the child tohave continued contact with his family inTennessee. He
stated that the child has a good relationship with both \Wfe's and Husband's family and that they dl reside in

Tennessee. He also desires for the child to attend the schools that he attended in the Nashville area.

Both parties testified on their own behalf dong with variaus other withesses. A great ded of the
testimony dealt with what is in the best interest of the parties child. At the close of dl the evidence the trial
cout rerderedits dedsion. Thetrial court found that although the MDAlabeled the parties’ custody of thechild
as “joint custody,” the Husbands periads o placement were referredto intheagreement as“Child Vistation”
and Hushandwas paying suppart for the child The trial court therefore determined Wife tobe the “custodid
parent” and Hushand was deterrmined to be the “non-austadial parent.” The trid court then ruled that Wife
shoudbealloredtorenmowve the childto another state although Husband should be awarded the same amount
of vistation as provided for in the MDA. The trial court then ordered both parties to present vistation proposals
to the court. The trial court at a subsequent hearing approved a vistation schedule which anarded the

Husband 170 days \sitation with the child, and ordered Wife to provide dl transportetion costs.

Husband appeals from this judgment. Wife gppeds the portion of the judgment which set visitation

at 170days.

Il. Husband’s Motion to Dismiss




Husband contends that the Chancellor erredin failing to dsmiss Wife's Petition to Modify for failure
to state a claim upon which relief can be granted. He argues that noahere in\fe’s petition does she askthe
court to nodfy the Final Decree of Divorce to change theinjundive language theran. Rather, Wife's petition
asksfor permissionto nove the minar child tothe State of Texas, andfor Husband's visitationto be amended.
Husband argues that snce wife hasalleged no substantid or material change of drcurmstances accarding to
lawwhich judtifies any change in the locational restrictions found in the Final Decree of Divorce, a change

cannot be made, and therefore her petition should have been dismissed.

Wife contends that Taylor v. Taylor, 849 SW.2d 319, 332 (Tenn. 1993), specificaly endorses this
procedure of requesting fromthetria court, inadvance, permssionto rdocate. Wife dsopaintsto Tem. Code
Ann. 836-6-101(a) which gates: “Such decree shal remain withinthe control of the courtand be sujed to

such changes or modfications as the exigencies of the case may require.”

A priar order restriding movenrert of child may be modfied by agreement on motion to court having
jurisdiction over matter, and subject to approval of that court, if noncustadid parernt conserts to renoval of
childfrom state and parties can agreeonrevsed Visitationarrangemert. Taylor at 332. “If agreement between
custodial parent and noncustodial parent regarding removal of child from state cannot be reached, burden of
proof falls on parernt whofiles petitionseekingrelief, noncustadia parent who seeks to prevent removal must

show by preporderance of evidence . . .” Id.

Inthis case, Wife followed the praper procedureto seek the court’sapprova to renove the minar child
from the state. The requirement that \Wfe need show a change of circumstances is relevant to change of
custody determinations. Wife did not seek to change custody, but rather sought the court's permission to
remove the ninor child to Texas. The trial court canmitted noerror in refusing to grant Husbands Motion to

Dismiss for Failure to State a Claim Upon Which Relief can be granted

Ill. Removal of Minor Child and Altering Visitation

Recent cases have addressedthelawof removal andattempted toset forth parameters to be fdlowed

by the courts and the parties in such removal cases. In the case of Tayior v. Taylor, 849 SW.2d 319 (Tenn.



1993), the Supreme Court of Tennessee was asked to reverse a dedsion o the trial court prohibiting the
custodial parent from moving out of state with her three-year-add daughter, which nove hadbeenobjededto
by the father of the child. The Supreme Court laid out the procedure to be followed in these cases and the
burdens which must be carried by the parties.

If there is no outstanding order restricting movenent of the child or children,
and the parties can agree to a revised \Msitation schedue, the custodal
parent is free to renove without seeking futher cout authorization.
Likewise, if thenon-austodal parent consentsto the removal andthe parties
can agree on a revised vistation arrangenrert, a prior order o redriction
may be modified by agreement on motion tothe court having jurisdction of
that order and subject tothe approval of that court.

If agreement between the parties cannot be reached, under the procedural
ruleamaunced inSeessel and Nichals, the burden of proof fallsonthe party
who files a petition seeking rdief. In order to discharge that burden, the
non-custodial parernt who seeks to prevent removal must show by a
preponderance of the evidence that removal is adverse to the best interest
of the child or children involved. If, on the other hand, the custodial parent
files for relief, seeking to lift a prior prahikition on renoval ar asking the
caurt's permissionto move framthejurisdiction, or both, thecustodial parent
has the burden of proving that removal isin the childs begt interest. That
burden can be shifted by a prima facie showing of a sincere, good-faith
reason for the move and a prima facie showing that the move is consistent
with the childs best interest.

d. at 332.

The Supreme Courtin Taylor applied these substantive prindples and pracedural rules and came to
the condusionthat thejudgnments o thetria court and the Court of Appeals must be reversed. The custodial
parent praperly petitioned the trial caurt to suspend its previously imposed restriction on remova and sought
permission to move with the child to Davenport, lowa. The Supreme Court stated that removal was warranted
based on a well-established reason for the move-her remarniage to someone who was living, for anequally
good reason, some distance fromMenphis. The Court alsostatedthat there wasnosuggestioninthe record
that the mother was anything other than awhdly fit personto have custody of child andthere wasnoshowing
that the move would have adverse consequences to the dhilds hedth o well-being. The Sypreme Court then
stated asfollows:

It is domvous that the previously estaldished schedue of visitation will have
to be dtered There s o prod tha this cannot be suacessfully
accomplished to accommodate the interests of both parents, as well as the
childs interest. There is nothing in the record to indicate that Deborah
Mitten's conduct has been vindictive or that in proposing to nowe to
Davenpart, she intendedto deprive Steve Taylor of his Misitationrights or to

interfere with his dose rdationshipwith his child
Id. at 333.



Inthecase of Aaby v. Strange, 924 S.W.2d 623 (Tenn. 1996), the custodial parent petitioned to move
out of gatewith the child The Suprene Court, inreveraingthe decisions of thetrial and gppellate courts, ruled
that a custodial parent may remove a child to another jurisdiction unless noncustodial parent can show, by

preponderance of evidence, that custodal parent's motives for moving are vindidive. Id. at 623

The Supreme Court in Aaby stated that the ultimate messageto begleanedfromTaylor is admittedy
obscure. They felt that was evidenced by the fact that both parties in Aaby put forth arguments which found
suppat in the text of the Taylor opinion, and by the trial court's dovious confusion as to its meaning. The
Supreme Court further stated that because they had falled to "make determinate an area of law that has
become increasingly unsettled,” they must dispel the ambiguity of Taylor and clarify its impact on the law of
renoval. Aaby at 629.

Although it drewuponautharity frommany ather jurisdictions and dealt with
a nurber of gecific sub-issues, Taylor was fundamentally concerned with
furthering two overarching gods in thelawof remova: (1) "limiting judicial
intervention in post-divorce family decision-making, and (2)
making disputes easier of resolution if they must be litigated."”
Id. at 331 (emphasis added). We continue to believe that these goals must
determine the law. Moreover, we believe that the tradtional best interests
of the dhild ted, for the reasons enurciated in Taylor, makes these goals
diffiault or impossible to achieve. And we are convinced, again for the
reasons stated in Taylor, that the interests of the custodid parert and the
interegts of the child are basically interrelated, even if they are not always
precisely the same. Therefore, we conclude, as the mother irsists, that a
custodial parert will be allored to remowve the child from the jurisdction
unless the non-custodial parent can show, by a preponderance of the
evidence, that the austodid parents motivesfor moving are vindictive—that
is, intended to defeat or deter the \isitationrights of thenon-custodal parent.

Aaby at 629,

The Suprerre Court then proceeded to set aut the gppropriate procedure for rerroval.

Withregardto procedure, we concludethat if the pariescannotagree onan
acceptablevistation schedule, thecustadid parent seeking to remove must
file a petition with the court to reapprove or revise, as the case may require,
the exsting \Jsitation schedue. In the hearing on the petition, the
non-custodial parent may, if he or she wishes, present evidence that the
custodial parent's motivesfor noving arevindidive; also, any petitionfor a
change of custody based on the above-discussed grounds shall be heard at
thistime.

Id. at 630.

In the case befare this Court, there was a specific provision placed in the MDA which prohibited the

parties from moving more than sixty (60) miles from Nashville, Tennessee. Husband first contends that there



existsno new ciraunrstanceswhich justifya change inthe“sixty mle”resdentia redriction He atescaselaw
which holds that the “remariiage o either parent does not of itself congtitute a change of ciraunstance that

would warrant achangeof custody.” Tortorich v. Erickson, 675 SW.2d190, 192 (Temn. Q.. App. 1984). While

this statement of the law is correct, we point out that Wife was not seeking to change austody, but rather

permissionto renowe the child fromthe state and a redetermination of \isitation

Husband contends that the remova language in the MDA is contractual in nature and should be
enforced aswritten. He arguesthat theonly waytheagreement can be modfiedis pursuant to the modifi cation
clause in the MDA which states that the agreement can only be modified by the parties in witing. Husband
contends that the Chancellar was therefore without authority, absert the parties’ agreement, to permit this

renoval.

InPenlandv. Penland, 521 SW.2d 222, 224 (Tenn. 1975), the Supreme Court of Tennessee held that

when a husband and wife contract with resped to the legd duty o child support, upon approval of that
contract, the agreement of the parties becomes merged into the decree and loses its contractual nature. The
Supreme Court stated that the reason for stripping the agreement of the parties of its contractual nature was
the continuing statutory power of the Court to nodfy itsterns when changed ciraunrstancesjustify. Id. at 224.
Tral courts have continued autharity in pogt-divarce matters concerning the care, custady and cortrd of
children. Tennessee Code Anrnotated8 36-6-101(a) states: “Suchdecree shdl remainwithinthe control of the
court and be subject to such changes or modifications as the exigencies of the case may require.” Provisions
which restrict where the child shall reside are provisons which concern the care, custody and coriradl of the
child. Therefore, the removal provision in the MDA was merged into the decree and lost its contractual nature.
It may therefore be modifiedif the carrect procedureis followed. Such procedures have been spelled out in
Taylor and Aaby.

Husband contends that the Taylor and Aaby line of cases are not applicable to the case at hand. In

thiscase there was a spedfic provision pacedin the MDA which prohibited the pariesfrommovngmore than
sixty (60) miles fromNashwille, Temessee. Neither Taylor nor Aaby contained asinmilar provison However,
in Taylar, therewas a sanding cout order which prohibited the Mother fromrenoving the child to another

stete.



Whenlaying outthe procedural framework for removal in Taylor, the Supreme Court stated, “If, onthe
other hand, thecustadid parert filesforrelief, seeking to lift a prior prohibition on removal or asking
the court’s permission to move from the jurisdiction, or both, the custodial parent has the burden
of proving that removal is in the child’s bedt interes.” Taylor at 332 (Emphasis added). While it was later
clarified in Aaby that theburden rests uponthe non-austadial parentto show a vindictive purpose for the move,
the language in Taylor states that a parent may seek relief inthe courts tolift a priar prohibition on removal.
The Supreme Court did notlimit such “prior prohibition onrenova’ to one placedupan the parties bythe court
in a prior proceeding. The language used by the Supreme Court is broad enough to enconpass a prior

prahibition onreroval faund inan MDA.

Additionally, in Hill v. Robbins, 859 SW.2d 355 (Tenn. Ct. App. 1993), this Court reversed a tiial
caurts decisonto change physical custody tothefather until the mother relocated to the state of Tennessee.
In Hill, the final decree incorporated the marital dissdution agreemert in which the wife agreed not to move
from the state of Tennessee with the children during their minarity. On gpped this Court stated that “any
agreement or arrangement concerning the custody of mnar children is subject to modfication . . .” dting

Rogerov. Aitt, 759 S.W.2d 109 (Tenn 19883).

For the faregang reasans, the trial court was at libertyto lift the prohibition on removal found in the
find decree. Wife fdlowedthe pragper procedure outlined in Taylor and Aaby by petitioning the court to allow
her to remove the child from Tennessee ard asking for a new visitation schedue for Husband. The burden
then wasupontheHusbandto show, bya preponderanceof the evidence, that Wife’smotives for moving were
vindidive, that is, intended to defeat or deter Husbands Misitation rights. Aaby at 629.

Wife tedtifiedto her reasons for desiring to mowe to Texas with the minor child. Wife stated that she
had remarmied and her husband lived and worked in Texas. Wife wasalde tofindenploynment there with apay
increase of $6,000.00 and addtional bonuses. Smith, Wife's current husband, tedtified that he would not be
able to move to Tennessee as his employmentwas in Texas and he also has two minor childrenin Texas and
has regular vigtation with them Smith testified that if the court did nat allow Wife to mowve with the child to

Texas, Wife and Smith woud be farced to carry ona long distance marriage.

Wife testified that she was wiling to workwith Husband, if the court dlows her torenowe tothe State



of Texas, to transport the child back and farth to Husband in Temessee.

Q Now, tell Judge Bell what you are willing to do.
A Well, I want Alton to have every opportunity to spend as

much time with him as he can. And weare -1 am prepared
to bring him back at my expense every six weeks for nine days and
transport the child at my expense.

Q Now, are there any other times that you would propose  for there
to be visitation between the father and the child?
A Yes, sir. We would like to have him spend aweekwith  him at
Christmas and two separate two-week periods  during the summer and
then any weekend out ofthe monththat he would like to come to Dellas.
Q Soyou dont ohjed to hmvistting at least once a north  in Dallas
if he wants to come or can come?
A | encourageit.
When Wife was questioned about whether her nove was done to defeat or deter visitation, Wife stated that

it was nat and that she encourages Msitation between Husband and the child

Husband tedtified as to nunerous and substantid reasons why he would like the childto remainin
Tennessee. While this Court admires and encourages the bond Husband seeks to maintain by keeping the
childin dose proximity toHusbandand the childs extendedfanily, ths Court isbound by the holdngin Aaby.
The custodid parent will be allonedto nove with the childunless the non-custadia parent proves a vindictive
purpose. Therewas sinply no proof inthis case that Wife was seekingto defeat ar deter Husband's visitation
rights. Quite the contrary, the prodf showed that Wife was willing to undertake the rather costly expense of
transporting the child to and from Tennessee at six-week intenvals for visitation periods with Husband. Wife
also expressedtha Hushandwasweloone totravel to Dallas for periods of vistation as well. ThisCaurt holds

that the trial cout was nat in errar in dlowing Wife torenowve the minar child fram the state.

IV. Visitation Schedule

Both parties object to the visitation schedue ordered by the trial court. In Tayior the Supreme Court
discussed the visitation issue.

[Rlemoval of the child from the jurisdiction may require rescheduling of the
non-custodial parert's vigtation; . . . that the courtsmust be senstiveto the
non-custodial parent's efforts to mairtain his or her relationship with the
children, and that visitation should be arranged in a manner most likely to
enhance that relationship . . . These factors, and any related factual
crcumstances found bythe court to be significant in a given situation, must
be weighed individually and collectively.

Taylor at 332.



The Suprenre Court also addressed the visitation issue in Aaby.
Withregardto procedure, we concludethat if the pariescannotagree onan
acceptablevistation schedule, thecustadia parent seeking to remove must
file a petiion with the court to reapprove or revise, as the case may require,
the existing visitationschedue . . . Asis the case in the initial proceedings,
neither party shall bear the burden d prod on the visitation issue; rather,
the tal court shall, in its sound discretion, fashion an acceptable revised

visitation arrangement. Any prior lawincorsistent with these conclusionsis
expressy overrued. Aaby at 630.

It is apparent that the trid court had disaretion to fashion an acceptable vistation schedule. Due to
the digtance of the nowe inthis case, it would be highly impractical to retain the original Misitation schedule.
Husband's visitation proposal requested that he havethechild at least two weekendsper nonthandthe entire
time he is out of school during the sum mer. Wife proposed a visitation schedule consisting of 111 days while
Husbands schedule requested 184 days. The trid judge decided to keep the visitation at the same level as
it had previously been exercised. The trial judge utimately gpproved a Msitation schedule patterned after

Wife’s schedue, but consisting of 170.5 days per year.

Wife contends that the trid court falled to impart into its vistation schedule the current law in
Tennessee. She claimsthe trial courtincorrectly concluded that Husband was necessarily entitled to “the same
kind of visitation” he had in the Marital Dissolution Ageement. Wife contends that her original Misitation
praposal, which provides appraximatdy 111 days of vistation, requiressignificartly lesstravel. Sheclaims that

whilethis has a positive inpact on her, it is dso benficid to the child

Itis dear fromthe language of Taylor and Aaby quoted above that the trial courtis free to modify the
visitation schedule and is not restricted to the same kind of visitation orignally provided far. However, there
is nothing in the record which convinces this Court that the trid judge was nat aware of ths fact when it
fashioned the new visitation schedule. The trial court was equally at liberty to increase or decrease the amount
of visitation. Insetting the new visitation schedule the Chancellor made the fdlowing commert. “l thnk heis
entiied to, and | think in the interest of the child, half and half forever is not going to work. Half and half for the
foreseeable future | hope will work.” This language evidences the trial court’s recognition that it was not
required to anardthe same amount of time Husband previoudy had, but that for now, the split of time would

continue to work. For the reasons stated, we hold that the trial court did not commit error in granting Husband
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170 days of visitation, with Wife providing all transportation costs.

V. Husband’'s Request for Attorney Fees

Paragraph Three of the Maritd Dissolution Agreemert reads in pertinert part:

NON-COMPLIANCE. Should either party incur any expense for legal fees as
aresult of the breach of any partionof this Marital Dissolution Agreemert by
the other party, the Court shall award reasonable attorney’s fees and sut
expenses tothe non-defaulting party which are reasonably incurred

Husbandargues that Wife breachedthe“sixty mile provision” andtheestrangeent provsion of the MDA, and
that he should therefore be awarded his fees and expenses pursuant to Paragraph Three of the MDA and
Tenn. Code Ann. 836-5-103(0). Thetrial courtfoundthat Wife fdlowedthecarrect procedurein cormingto court

to get permissionto nove and as such she dd not breach the agreement.

If Wife had removed the child from the jurisdiction and subsequertly filed this petition, or by her
removal adions caused Husband to file a petition for relief, we would have a clear case of breach of the
agreement. However, Wife was aware of ths provision inthe agreement, and sought the caurt's approvd in
order to avoid breaching the agreement. Wife fdlowed the carrect procedure to avaid violating the “60 mile
provison” Fa reasons that will be explained hereinbelow, Wife also dd not Miolate the “estrangenent”
provision of the MDA. Fa the faregoing reasons, this Cout finds that the tria court did nat cammit errorin

declining to award attorney fees to Husband.

VI. Change of Custody Issue

Husband contends that the trid court erred infailing to anard Husband sde and exclusive custody
of the child. He daims that Wife violated the estrangement provision of the MDA which dtates that “Neither
party shall do anything which may estrange the child from either parent or hamper the natural development
of their [sic] love for either parert.” He dains Wife violatedthe estrangenent provision by beconing engaged
to a manand not telling himuntil after she was married that she had decided to nove. He dains that ths
shows that Wife does not want in goad faith to exerdse joint custady of the minar child and that she would

rather “estrange” or alienate the child from Husband. He cites cases in which this Court has refusedto permit
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the alienating parent to have custody of the children and insured that the parent who has suffered alienation

because of the other parent’s actions is awarded custody so that no further alienation occurs.

In this case, there was absolutely no evidence offered to suppart the contention that Wife has
attempted to dienate the child fromHusband There has never been any prablem with Husband exerdsing
his visitation. There have been no allegations that ether party has aritidzed o otherwise talked poorly about
the other parent in the presence of the child. Rather there was evdence by both partiesthat they shared in
the upbringing of the child. Both parties testified that the other was a fit parent. Husband appearsto base his

estrangement claim on the fact that e desires to move with the child to Texas.

Relocation, standing alone, does not constitute a basis for a change of custady. Tayior at 332. The

Supreme Court subsequently discussed what is necessary far a change of custody inrenoval stuations in

Aaby v. Strange.

This conclusion does not mean, however, that a nron-cusodid parents
hands are tiedwhere renoval coud pose aspedfic, sericus threat of harm
to the child. Inthese situaions the nan-custodial parent may file a petition
for change of custody based on a material change of circumstances. The
petitionwoud date, in effect, that the proposed move evidences such bad
judgment and is so potentially harmful to the child that custody should be
changed to the petitioner. Because Tennessee law allows custody to be
changedif thebehavior of the custodal parent dearly posits adangertothe
physicd, mental ar enotional well-being of the child, Musselman v. Acuff,
826 SW2d 920 (Tem.App.1P1), such a petition woud not \iolate
Taylor—which only prohibits a change of custody based solely on the fact of
the move. However, expert psychological and/ar psychiatric testimony that
removal could be generally detrimental to the child will usually not suffice to
establish aninjury that is spedfic and serious enough tojustify a change of
custody. Armovein anychild'slife, whether heor she israised inthe context
of a one or two parent home, cames with it the potential of disruption; such
comnon phenomena-both the fact of moving and the accompanying
distress—cannot constitute a basis for the drastic measure of a change of
custody. Aaby at 629-30.

Husband did not offer any evidence that the proposed nove evidenced such bad judgment and was
so potentially harmiful to the child that custody shauld be changed to Husband. No evidence was introduced
that the behaviar of Wife dearly posts adanger o the physical, mental ar enotiond well-being of the child.
Infadt, theevidence inthis case showedthat Wife hadfound a higher paying jobin Texas, sheandSnith were
in the process of purchasing a home, she had made arrangements for a suitable day school program for the

child, and she had gotten references for doctors in the Dallas area who could treat child for his medical
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condition. Wife further agreed to pay the cost to transpart the child, accompanying him both to and from
Tennessee, for his scheduled \sitation with Husband. It appears that Wife is daing evenything possible to

ensure a smoah transition for the child and facilitate ample visitation with Husband.

Custody will nat be changed to the Husband basedsolely on the fact of Wife's move. Husband did not
offer sufficient evidenceto suppart his estrangenent clam, nar did he diferevidence that the nove woud pasit
adanger o the dhilds physical, mental ar enotiond well-keing. Furthernore, thelanguage inAaby suggests
a very srong shoning of danger would need be shoan, as expert testinony that the mowe itself woud be
generallydetrimental tothe child will nat usually suffice. Such ashowingwas nat made by Husband. The trial

caurtdidnat commit errorin faling to anard Husband sde and exclusive custody of the minar child.

VIl. Conclusion

The judgment of the trial caurtis hereby affirmed. Costs of thisappeal are taxed tothe Husband, for

which execution may issue if necessary.

HIGHERS J.
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CONCUR:

FARVER, J.

LILLARD, J.
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